
In 1970, Pres. Richard Nixon and Sec. of the Treasury, 
William Simon, were trying to find ways to stop drug 
trafficking between South and Central America, South and 
Central Asia, and Europe with the United States. The war in 
Vietnam and the countercultural hippie movement of the 
late 60s created a drug culture for young American adults 
that was unprecedented. One of the tools suggested by 
William Simon was the "Bank Secrecy Act", which is anything 
but a secrecy act. It should have been called the "Foreign 
Bank Non-Secrecy Act" because that is what they intended 
the act to do. They felt that if they could get people to 
disclose where their foreign money accounts were being 
held, they can stop drug money cash flows and laundering. 
The law imposed extraordinary fines and penalties and 
criminal sanctions if the reports were not filed.  Only one 
problem, the criminals refused to report, so the law became 
essentially worthless. 



For 30 years, the law remained on 
the books but was virtually ignored 
by United States prosecutors and 
the criminal investigation unit of 
the Department of Treasury. Nobody 
sought to have the law amended or 
repealed, because there was no 
reason. 



On September 11, 2001, 
there was a significant 
incident that happened in 
New York City you may have 
heard of. Because of these 
terrorist acts, the Bush 
administration had to find 
new tools for ferreting out 
terrorists, drug dealers, arms 
dealers and other bad guys 
around the world who could 
be a threat the United States. 
The administration 
established the Homeland 
Security Act, they completely 
revamped and reformed the 
Immigration and Natural 
Naturalization Service, and a 
whole bunch of other things, 
but they also found that they 
had this potentially 
invaluable tool in the Bank 
Secrecy Act that they could 
use to try to find out how the 
terrorists could fund such a 
war inside the United States 



However, they realized that the Department of the Treasury, even though it has the 
largest police force in the world, the Secret Service, was ill-equipped to use this 
tool. So in 2003, while all these other protection laws are being passed, the 
Department of Treasury looks to turn this tool over to the meanest junkyard dog it 
can find in its kennel. So they turn the investigation, criminal prosecution, and 
enforcement over to the Internal Revenue Service, which we know as the IRS. 
Unfortunately, they still had plenty of difficulty finding accounts or joint accounts 
with names like S Hussein & Sons or U. Bin Laden & Wives and was largely 
unsuccessful. 



In 2008, Barack Obama is 
elected  president and he walks 
into a huge recession mess. Tax 
revenues are down, stimulus 
money is needed and he has a 
hostile Congress that is not 
much interested in raising 
revenues through new taxes. 
So this administration sees the 
Bank Secrecy Act, with its 
extraordinary fines, penalties 
etc. as a source of revenue. 
This is particularly appealing to 
Obama because he doesn't 
think that rich people pay their 
fair share of taxes and believes 
it is primarily the rich people 
who have foreign bank 
accounts being used to hide 
their wealth and money to 
avoid paying taxes. So a shift is 
made from using this law to 
find drug dealers and terrorists, 
and instead to find wealthy 
American citizens who are 
trying to avoid paying their 
taxes. 



In 2009 the IRS institutes the "Offshore Voluntary 
Disclosure Initiative" where they basically say that 
if you come clean and pay your taxes and 
penalties, we promise not to press criminal charges 
available under the Bank Secrecy Act.  But we will 
impose a 20% penalty on you for the highest 
account balance you have had in your foreign bank 
for the last six years. Very few people hear about 
this except for a few decent and responsible 
foreign account holders, and the government pulls 
in about $2 billion in revenues. This is a handsome 
profit for simply enacting a voluntary disclosure 
program. It also tells the IRS that this is the tippity 
top of the iceberg and that there are tens of 
billions of additional dollars out there. But they 
still don't know how to get this information from all 
of the US taxpayers who are either ignorant foreign 
account holders (those who did not know about the 
law) or the ignoring foreign account holders (those 
who know and just don't care).  



Also in 2009, the IRS goes after UBS under FBAR while OVDI I is pending and they 
hit BINGO with a settlement agreement where UBS pays a $780 million fine and 
discloses thousands of US taxpayers holding foreign bank accounts. This only 
makes the junkyard dog a little hungrier so it is now going after HSBC India 
seeking NRI's (non-resident Indians) who have been avoiding paying taxes. This 
appears to be part of a more global strategy to include all of Asia and Europe. 
Because of the humongous UBS victory, they go to Congress for more tools to 
cultivate this international income stream. 



So in 2010 Congress enacts the Foreign Account Tax 
Compliance Act. Under this new law, now all foreign 
banks that wish to do business in the United States , and 
US banks that wish to do business in foreign soils, must 
report to the IRS all accounts held by American 
residents or citizens in their foreign bank offices. They 
must do this whether or not it violates their own 
internal secrecy policies or their country’s secrecy 
policies and laws. If they refuse or fail to do this, the 
IRS will withhold up to 30% of the bank's income which 
is basically making them pay the penalty that their 
foreign account holders would have to pay. Now we 
have some real big players who are caught in quite a 
dilemma. Banks like HSBC, UBS, Credit Suisse, Deutsche 
Bank, Citibank either have to rat out their best 
customers, or cease doing business in the United States 
or offering foreign bank accounts to US residents. This is 
what we commonly call in legal terms the law of TS – 
Tough Situation. 



Earlier this year, with the foreign 
banks facing this dilemma, and 
without the courts around the US 
having time to review the 
constitutionality of all this, the IRS 
institutes a second Offshore Voluntary 
Disclosure Initiative which was set to 
expire on August 31, but because of 
Hurricane Irene, it was pushed back a 
week to September 7. This initiative 
has to be a little stricter than the 
original initiative, so now they don't 
guarantee that the volunteers will 
face no criminal charges, but they 
probably won't, and they raise the 
FBAR penalty to 25%. This results in 
12,000 new volunteered  foreign 
account reports and it will take some 
time to find out how much money 
they will make. So far, they have 
recovered $500 million in the first 
couple of weeks which comes out to 
about $42,000 per account. And there 
is plenty more to be assessed and 
counted over this initiative. And we 
are also still just scratching the tip of 
the iceberg. 



If you have or have had a foreign bank account with over $10,000 in the last eight years, what do you have to do to 
comply? For most people, what you do is fill out this Form TD 90-22.1, which simply asks "who are you" and "what is 
the maximum amount of money you held in a foreign bank account during the last 8 years." Then duck, because the 
penalties are severe.  



Generally, the simple penalty for willfully failing 
to file a report can be as high as the greater of 
$100,000 or 50% of the total balance of the 
foreign account per violation. Non--willful 
violations that the IRS determines were not due 
to reasonable cause, in other words ignorance is 
not reasonable and you have the burden of 
proving that you did not intend to violate the law, 
are subject to a $10,000 penalty per violation. 
There are series of additional or other penalties 
depending on the particular circumstances of the 
taxpayer dealing with foreign trust accounts, 
foreign gifts, foreign property transfers, foreign 
corporations, foreign partnerships etc. There are 
also the standard penalties for failing to file a tax 
return. Understand that these are not penalties 
based upon the amount of tax that is owed, these 
are based solely on failures to file forms and 
returns. It doesn't matter if you owe any tax, or if 
the money is 100% clean, or you were simply 
unaware of the legal duty  to file the form 
because you forgot about a  law that was passed 
over 40 years ago, probably when most of you 
were either little kids or not born yet and didn't  
live in the United States to begin with,  and 
basically had never been enforced until a couple 
of years ago. 
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